
 

IN THE COURT OF MUNSIFF CUM JUDICIAL MAGISTRATE FIRST CLASS::TIHU 

DISTRICT: NALBARI 

 

G.R. Case No. 70/17  

U/s. 279/338/304-A/427 IPC 

 

State of Assam     

                 -vs-   

Sri Hemanta Thakuria ... Accused  

 

Present: Sri Anurup Bordoloi, AJS 

    Munsiff cum JMFC, Tihu.  

 

 

Advocates appeared: 

For the State  : Mr. P. Barman, A.P.P.    

For the Defence : Smt. S.K. Talukdar, 

  Smti. P. Haloi, Advs. 

Dates of Evidence   :  09.03.18, 14.05.18, 14.06.18  

Date of Argument  :  25.6.18 

Date of Judgment   :  25.6.18 

 

J  U  D  G  M  E  N  T 

1.  Prosecution case, in brief, is that one Sri Hemen Kalita lodged an 

ejahar before the Officer-in-Charge, Tihu P.S. on 19.05.17 alleging inter-alia that 

on 12.05.17 at about 7.00 p.m. While he was going with his wife and son 

through National Highway from west to east side on his bile bearing regd. No. 

AS-28-8129, a truck bearing regd. No. AS-01-Z-6593 coming at a high speed and 

in a reckless manner hit the informant from back side at Kadamtal Chowk under 

Tihu P.S. as a result of which the wife of the informant, Damayanti Kalita, died 

on the spot and his son, Sujit Kalita, sustained serious injuries, who were sitting 

on the back seat of the bike as a pillion riders. The son of the informant was 

undergoing treatment at GNRC, Guwahati at the time of lodging the ejahar.  



 

 
 

There was a delay in lodging the ejahar as the informant was busy in performing 

the last rituals of his wife/deceased. Hence the case.  

   2.  On receipt of the ejahar, Tihu P.S. Case No. 70/17 U/s 

279/338/304-A I.P.C. was registered and investigated into. On completion of the 

investigation, I/O filed charge-sheet against the accused U/s 279/338/304-A/427 

I.P.C. 

3.  On appearance before the court, necessary copies were furnished 

to the accused and on being explained the particulars of offence U/s 

279/338/304-A/427 IPC, the accused pleaded not guilty and claimed to be tried.  

4.  In support of its case, prosecution side examined 5 (five) 

witnesses. The accused was examined U/s 313 Cr.P.C. wherein he took the plea 

of denial. Defence has examined no witness.   

5.  I have heard arguments of the learned counsels for both the sides 

at length, gone through the case record and perused the evidence carefully.                                                       

 

POINTS FOR DETERMINATION ARE: 

6.  (i)    Whether the accused, on 12.05.17 at about 7.00 pm, drove the truck 

bearing number AS-01-Z-6593 at Kadamtal Chowk under Tihu P.S. in a manner 

so rash or negligent as to endanger human life, or to be likely to cause hurt or 

injury to any other person and thereby committed an offence punishable U/s 279 

IPC?  

(ii)   Whether the accused, on the same day and place above, caused grievous 

hurt to the informant, his deceased wife and his son by driving the driving the 

truck bearing number AS-01-6593, rashly or negligently and thereby committed an 

offence punishable U/s 338 IPC?  

(iii)   Whether the accused, on the same day, time and place above, caused the 

death of Late Damayanti Kalita by driving the said truck in a rash or negligent 

manner and thereby committed an offence punishable U/s 304-A IPC? 

(iv) Whether the accused, on the same day, time and place above, caused damage 

to the property of the victim by driving the said truck rashly or negligently and 

thereby committed an offence punishable u/s 427 IPC? 

 

 

   

 



 

 
 

DISCUSSION, DECISION AND REASONS THEREON: 

7. Before going to decide the points for determination, let me 

describe the evidence in brief. P.W.1, Sri Surajit Das, has stated in his evidence 

that he does not know the informant and the accused person.  About 2-3 months 

ago in the evening, P.W.1 heard a noise while he was attending a customer in his 

shop at Kadamtal Chowk. When P.W.1 went out to see what had happened, he 

saw a dead body lying on the road which the police lifted to the police van. Ext.4 

is the seizure list and Ext.4(1) is the signature of P.W.1.   

8. In his cross-examination, PW 1 has stated that he had not seen 

the accident, but he saw a dead body being lifted on a police van.  Police took 

P.W.1’s signature on a blank paper stating that they required the signature as 

the police took the body in the police van. Police has not read over the contents 

of the seizure list to P.W.1.   

9. P.W.2, Sri Dwipak Mazumdar, has stated in his evidence that he 

does not know the informant and the accused person.  P.W.2 does not 

remember the date of the incident. On the day of occurrence a truck hit a bike. 

There were 3 (three) persons on the bike.  P.W.2 was near the place of 

occurrence.  P.W.2 saw the body of a lady on the road after the truck fled away 

after hitting the bike.   Later police came and took away the dead body.  The boy 

on the bike was seriously injured and other person got minor injuries.  Ext.4 is 

the seizure list and Ext.4(1) is the signature of P.W.2.  

10. In his cross-examination, PW 2 has stated that he does not know 

the registration number of the said truck.  P.W.2 does not know who was the 

driver of the truck. P.W.2 had not seen the accident.  P.W.2 had reached the 

place of occurrence after the accident.  Police took P.W.2’s signature but did not 

inform him on what paper they took his signature.   

11. P.W.3, Sri Pulu Kalita, has stated in his evidence that he knows 

the informant, but he does not know the accused person.  About 1 (one) year 

ago, the informant and his wife/deceased had gone to visit their relatives. In the 

evening at about 5.00 p.m. a truck hit them as a result of which the informant 

sustained injuries and his wife died on the spot. 

12. In his cross-examination, PW 3 has stated that the police had 

interrogated him. P.W.3 had not stated before police what he has stated before 

court.  P.W.3 had not seen the occurrence but only heard about the same.   



 

 
 

13. P.W.4/informant, Hemen Kalita, has stated in his evidence that he 

does not know the accused.  On 12.05.17, at about 06.52 p.m., while PW 4 was 

going with his wife on his bike through National Highway, a truck bearing regd. 

No. AS-01-Z-6593 hit them from back side at Kadamtal Chowk as a result of 

which they fell down. P.W.4’s wife died on the spot. The local people over there 

took PW 4 to the hospital. After a few days P.W.4 lodged this case.  Ext.2 is the 

ejahar and Ext.2(1) is the signature of P.W.4.   

14. In his cross-examination, PW 4 has stated that he had not written 

the ejahar.  P.W.4 does not remember the name of the person who wrote the 

ejahar. P.W.4 was in not in a fit state of mind at the time of lodging the ejahar.  

P.W.4 does not know the number of the truck at the time of the occurrence but 

later he came to know about the same from newspapers. P.W.4 does not 

recognize the driver of the truck.  Police did not call P.W.4 to identify the truck 

after seizure. P.W.4 had not stated before police what he has stated before 

Court.  It is not a fact that the truck bearing regd. No. AS-01-Z-6593 did not hit 

the bike of the informant.   

15. P.W.5, Gopal Talukdar, has stated in his evidence that on 

19.05.17 one Hemen Kalita lodged an ejahar before him.  P.W.5 interrogated the 

informant and recorded his statement. However, before recording the statement 

of the informant, P.W.5 went to the place of occurrence, drew the sketch map 

and also seized the motorcycle of the informant. P.W.5 also interrogated the 

witnesses and seized 1 (one) truck bearing regd. No. AS-01-Z-6593.  During 

investigation, P.W.5 came to know that the injured son of the informant was 

taken to Nalbari Hospital while the wife of the informant was lying on the road.  

P.W.5 took the wife of the informant to SMK Civil Hospital, Nalbari.  P.W.5 along 

with 1 (one) constable went to Nalbari Hospital where P.W.5 came to know that 

the wife of the informant succumbed to injuries and the informant was not in a 

fit state of mind.  P.W.5 prepared the inquest report and on the next day the 

postmortem was conducted. P.W.5 collected the report after about 1 (one) 

month.  Later accused appeared before P.W.5, he arrested the accused and later 

released him on bail.  After investigation, P.W.5 submitted the charge-sheet u/s. 

279/338/304-A/427 IPC.  Ext.3 is the sketch map, Ext.3(1) is the signature of 

P.W.5, Ext.4 is the sketch map and Ext.4(1) is the signature of P.W.5.   

16. In his cross-examination, PW 5 has stated that he had seized 1 

(one) truck which was parked about 300 meter away from the place of 



 

 
 

occurrence. Later, P.W.5 seized the documents of the vehicle and arrested the 

driver of the vehicle/truck. There were some shops at about 50 meter away from 

the place of occurrence.  P.W.5 had not recorded the statements of the owners 

of those shops.  The FIR was lodged after 7 days from the date of incident.  

P.W.5 gave the vehicle on zimma to its owner on 06.10.17. It is not a fact that 

P.W.5 seized a wrong truck and made the driver of that truck accused in this 

case.  It is not a fact that the seized truck did not hit the informant’s bike.  It is 

not a fact that the accused cause the accident. 

17. On perusal of the evidences on record it is seen that there is not a 

single eye witness who have witnessed the incident. PW 1, PW 2 and PW 3 have 

clearly stated in their evidence that they have not seen the accident. PW 

4/informant has stated in his evidence that a truck bearing registration number 

AS-01-Z-6593 hit his bike from back side at Kadamtal Chowk as a result of which 

he fell down and his wife died on the spot. However, during his cross-

examination he stated that he does not know the driver of the truck and the 

registration number of the truck which hit him. He mentioned the registration 

number after he came to know from the newspapers. Moreover, he himself 

stated that he was not in a fit state of mind at the time of lodging the FIR and he 

himself has not written the FIR. This creates a doubt as to the reliability and 

credibility of this witness. Moreover, no other prosecution witnesses have 

corroborated the evidence of PW 4/informant. 

18. Now, I don’t discount the possibility that there may by element of 

truth in the prosecution story when considered as a whole, but the standard of 

proof in criminal cases dictates that the accused persons can be held guilty only 

when it is established that the accused have committed the offence.  The 

prosecution has to traverse the distance between may have committed to 

must have committed in the light of cogent and unimpeachable evidence. 

Thus it is quite clear that the prosecution has failed to deliver on this end in the 

instant case.   

19. In the backdrop of the above discussion, I am of considered 

opinion that the prosecution has failed to prove its case against the accused 

person u/s 279/338/304-A/427 IPC beyond reasonable doubt. As such the 

accused person deserves acquittal. 

 



 

 
 

  

O R D E R 

18.     In view of the conclusion made above, I hold the accused not 

guilty of the offences U/s 279/338/304-A/427 IPC and hence, he is acquitted of 

the offences U/s 279/338/304-A/427 IPC. The accused is set at liberty forthwith.   

19.   The bail-bond of the accused shall remain in force for a period of 

six months from the date of this order.  

20.   The judgment is delivered in the open Court in presence of the 

accused and his learned Counsel. 

  Given under my hand and the seal of this court on this 25th day of 

June, 2018.  

 

 

 

            (Anurup Bordoloi) 

Munsiff cum JMFC, Tihu 

Typed by me,  

 

 

 

(Anurup Bordoloi) 

Munsiff cum JMFC, Tihu     

 

 

 

 

 

 

 

 

                     

 

 

                                                    

 



 

 
 

 

:A P P E N D I X: 

1. Prosecution witnesses: 

P.W.1- Sri Surajit Das 

P.W.2- Sri Dwipak Mazumdar 

P.W.3- Sri Pulu Kalita 

P.W.4- Sri Hemen Kalita 

P.W.5- Gopal Talukdar 

 

2. Prosecution exhibits:  

Ext.1-  Seizure Memo 

Ext.2- Sketch map 

Ext.3- Ejahar 

Ext. 4- Charge-sheet 

 

3. Defence witness: Nil 

 

4. Defence Exhibits: Nil 

 

5. Court Witness:  Nil 

 

 

 

  Munsiff cum JMFC, Tihu 


